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Blakeslee v. Murphy, 44 Conn. 188. But equity will not interfere to enforce 
a mere technical right Gregory v. Ford, 14 Cal. 138; State v. Hill, 50 Ark. 
458. And it has been held that, although the judgment is void for want of 
service on the defendant, a Court of Equity will not relieve until it is averred 
and proved that if the relief is granted, a result would be attained different 
from that reached by the judgment complained of. Colson v. Leitch, no 111. 
App. 509 ; Hockaday v. Jones, 8 Okla. 156. 

Lease — Covenant against Assignments — Breach. — Herzig v. Blumen- 
krohn, 107 N. Y. Supp. 570. — A lease to B. contained a covenant against 
assignments without the lessor's written consent, and reserved to the lessor 
the right to re-enter for breach thereof. Before the commencement of the 
lessee's term, and without the lessor's consent, the lessee leased the same 
premises to defendant C. for the same term at the same rent by a lease which, 
except for the date and names of the parties, was a precise copy of the orig- 
inal lease. Held, that such second lease, though containing a covenant that 
the lessee should surrender on the last day of the term, and reserving to B. 
the right of re-entry for condition broken, constituted an assignment of the 
original lease, and not a sub-lease, and was therefore a breach of the cove- 
nant against assignment in the original lease. Ingraham, J., dissenting. 

Originally a reversion in the primary lessee of some fragment of his 
estate was needful to support a sub-lease, though it might be a day, Crusoe 
v. Bugby, 3 Wilson 234, an hour, or even a minute, Poutney v. Holmes, 1 
Strange 404, but this rule is at present extended, and a reservation in the 
first lessee of a right of entry for breach of covenant brings about the same 
result, Stewart v. Long Island R. R. Co., 102 N. Y. 601, being based on an 
early English case, Doe v. Bateman, 2 Barn. & Aid. 168, but there is an appar- 
ent conflict in New York itself, Bedford v. Terhune, 30 N. Y. 434. This lat- 
ter view is based on the reversionary interest retained by the lessee, Col- 
lamer v. Kelly, 12 Iowa 319; that is, that a contingent reversionary interest 
to be availed by an entry for breach of condition is sufficient to change the 
character of an apparent assignment to a sub-lessee, Dunlap v. Ballard, 131 
Mass. 161, but this principle is apparently predicated on statutory grounds, 
for it is contrary to common law, for such was not a reversion nor an estate, 
but a mere chose in action, Southard v. Central R. R. Co., 26 N. J. L. 21, and 
could not be aliened or assigned or pass by grant of reversion, 2 Washburn 
Real Prop. 451; Hoyt v. Ketcham, 54 Conn. 60; and the modern view, irre- 
spective of statute, follows the main case, Sexton v. Chicago Storage Co., 
129 111. 318. 

Master and Servant — Actions for Wrongful Discharge — Other 
Employment as a Ground for Reduction of Damages. — Beissel v. Vermil- 
lion Farmers' Elevator Co., 113 N. W. 575 (Minn.). — Held, where the 
employee is wrongfully discharged prior to the termination of his contract 
of employment, in an action to recover the stipulated wages for the entire 
term covered by the contract, the employee is not required to allege and 
prove that in the interim he was unable to obtain other employment. 

Where a servant is discharged before the expiration of his term of 
service, and endeavors, but is unable to obtain other employment, the meas- 
ure of damages is the sum fixed by the contract of such unexpired term. 
Southwick v. Bernhard, 17 N. Y. Supp. 478. And, while a party is bound 
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to use reasonable diligence in obtaining other employment, he is not bound 
to accept employment of a substantially different character. Hinchdiffe et al. 
v. Koontz, 121 Ind. 422. But if he does accept employment of a different 
•character, the wages received may be shown in mitigation of damages for the 
wrongful discharge. Stevens v. Crane, 37 Mo. 487. And, in mitigation of 
damages, where an employee, discharged before the expiration of his term 
of service, brings an action for wrongful discharge, and the defense in part 
is that he received compensation in other employments during the unexpired 
portion of the term, the burden of showing such compensation and the value 
thereof is upon the employer. World's Columbian Exposition v. Richards 
57 111. App. 601. And though a servant is bound to use reasonable efforts 
to obtain employment elsewhere, the burden of showing that, by reasonable 
efforts, he might have obtained such employment is upon the employer. 
Emery et al. v. Steckel, 12 Pa. State, 171 ; Barker v. Knickerbocker Life Ins. 
Co., 24 Wis. 630. 

Municipal Corporation — Maintenance of Police Station. — Wilcox v. 
City of Rochester, 82 N. E. (N. Y.) 1119. — Where a city exercises a gov- 
ernmental function in maintaining a police station, used in part as a jail for 
prisoners, as well as in part for the accommodation of its police force, held, 
that it is not liable for the negligence of an employee in charge of an ele- 
vator therein. 

A municipal corporation exercises two classes of functions, private and 
governmental, Hourigan v. Norwich, 77 Conn. 358, this distinction being 
clearly defined and well recognized, Bailey v. Mayor, 3 Hill 531, but in the 
application lies the conflict. When the duty enjoined relates to some act in 
the doing of which the city has some special interest apart from the public 
generally, Merrifield v. Worcester, no Mass. 216, it is the English rule, 
Mersey Docks v. Gibbs, etc., n H. L. Cases 685, as well as the American, 
that the municipal corporation is liable for an injury sustained, Briegle v. 
Philadelphia, 135 Pa. St. 451, but when the duty relates to acts which, in 
their nature, are for the benefit of the public, Finch v. Board, 30 Ohio St. 
37, and the city is representative and agent of the public, it is not liable, Hill 
v. City of Boston, 122 Mass. 344; this latter view was also held by Chief 
Justice Marshall in Fonle v. Alexandria, 3 Pet. 398. And the duty and func- 
tion of keeping, Brown v. Guyandotte, 34 W. Va. 299, and maintaining a city 
prison is purely such a governmental act, Gray v. Griffin, in Ga. 361, and a 
police officer is generally regarded as a public officer, Craig v. Charleston, 
180 111. 154; Vaughtman v. Waterloo, 14 Ind. App. 649. 



